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harm to the claimant was caused by the 
fault of the employer of the claimant or any 
coemployee of the claimant, the issue of that 
fault shall be submitted to the trier of fact, 
but only after the manufacturer or product 
seller has provided timely written notice to 
the insurer. 

(B) RIGHTS OF INSURER.— 
(i) IN GENERAL.—Notwithstanding any 

other provision of law, with respect to an 
issue of fault submitted to a trier of fact pur-
suant to subparagraph (A), an insurer shall, 
in the same manner as any party in the ac-
tion (even if the insurer is not a named party 
in the action), have the right to— 

(I) appear; 
(II) be represented; 
(III) introduce evidence; 
(IV) cross-examine adverse witnesses; and 
(V) present arguments to the trier of fact. 
(ii) LAST ISSUE.—The issue of harm result-

ing from an action of an employer or co-
employee shall be the last issue that is sub-
mitted to the trier of fact. 

(C) REDUCTION OF DAMAGES.—If the trier of 
fact finds by clear and convincing evidence 
that the harm to the claimant that is the 
subject of the product liability action was 
caused by the fault of the employer or a co-
employee of the claimant— 

(i) the court shall reduce by the amount of 
the claimant’s benefits— 

(I) the damages awarded against the manu-
facturer or product seller; and 

(II) any corresponding insurer’s subroga-
tion lien; and 

(ii) the manufacturer or product seller 
shall have no further right by way of con-
tribution or otherwise against the employer. 

(D) CERTAIN RIGHTS OF SUBROGATION NOT 
AFFECTED.—Notwithstanding a finding by the 
trier of fact described in subparagraph (C), 
the insurer shall not lose any right of sub-
rogation related to any— 

(i) intentional tort committed against the 
claimant by a coemployee; or 

(ii) act committed by a coemployee outside 
the scope of normal work practices. 

(b) ATTORNEY’S FEES.—If, in a product li-
ability action that is subject to this section, 
the court finds that harm to a claimant was 
not caused by the fault of the employer or a 
coemployee of the claimant, the manufac-
turer or product seller shall reimburse the 
insurer for reasonable attorney’s fees and 
court costs incurred by the insurer in the ac-
tion, as determined by the court. 

TITLE II—BIOMATERIALS ACCESS 
ASSURANCE 

TITLE III—LIMITATIONS ON 
APPLICABILITY; EFFECTIVE DATE 

SEC. 301. FEDERAL CAUSE OF ACTION PRE-
CLUDED. 

The district courts of the United States 
shall not have jurisdiction pursuant to this 
Act based on section 1331 or 1337 of title 28, 
United States Code. 
SEC. 302. EFFECTIVE DATE. 

This Act shall apply with respect to any 
action commenced on or after the date of en-
actment of this Act without regard to 
whether the harm that is the subject of the 
action or the conduct that caused the harm 
occurred before that date of enactment. 
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ADDITIONAL STATEMENTS 

THE NOMINATION OF PETER 
SCHER TO BE SPECIAL TRADE 
AMBASSADOR FOR AGRI-
CULTURE 

∑ Mr. FEINGOLD. Mr. President, I 
want to make a few brief comments re-

garding the nomination of Mr. Peter 
Scher to be the Special Trade Ambas-
sador for Agriculture which the Senate 
approved yesterday. I am pleased to re-
port that the Senate Foreign Relations 
Committee, on which I serve, consid-
ered the nomination of Mr. Scher and 
favorably reported his nomination last 
month. 

I met with Mr. Scher following his 
confirmation hearing before the Senate 
Foreign Relations Committee to dis-
cuss with him the problems Wiscon-
sin’s agricultural sector has had with 
our existing trade agreements such as 
the Uruguay Round of GATT and the 
North American Free Trade Agree-
ment. I urged Mr. Scher, in his new po-
sition, to work diligently to ensure 
that our trading partners are com-
plying with their agricultural trade ob-
ligations established by these agree-
ments. 

Specifically, I asked Mr. Scher and 
the USTR to accept a Section 301 peti-
tion filed by the dairy industry asking 
USTR to challenge the Canadian ex-
port pricing scheme before the World 
Trade Organization. Canada’s dairy ex-
port subsidies violate the export sub-
sidy reduction commitments under the 
Uruguay Round. These subsidies dis-
advantage the U.S. dairy industry in 
its efforts to compete in world mar-
kets. I also pointed out that Canada 
also has effectively prohibited our 
dairy industry from exporting products 
to lucrative Canadian markets. Not 
only must USTR aggressively pursue 
WTO dispute settlement proceedings 
against Canadian export subsidies, but 
it must also seek greater access for 
U.S. dairy products to Canadian mar-
kets, among others, in any upcoming 
trade negotiations. 

I am pleased that late last month 
U.S. Trade Representative Barshefsky 
agreed to pursue formal WTO dispute 
resolution proceedings challenging the 
Canadian dairy export subsidy scheme 
as well as European Union violations of 
the dairy provisions of the Uruguay 
Round. I appreciate the cooperation of 
Mr. Scher and Ambassador Barshefsky 
on this important matter. 

I also raised with Mr. Scher the prob-
lems the U.S. potato industry has had 
with respect to access to both Cana-
dian and Mexican markets. I urged him 
to pursue negotiations with the Cana-
dians to allow greater access of U.S. 
potatoes to their domestic markets and 
to aggressively seek accelerated reduc-
tion in Mexican tariffs for U.S. pota-
toes, a commitment made to potato 
growers when NAFTA was approved. 
Mr. Scher assured me that potatoes 
would be among the commodities to be 
considered in upcoming negotiations 
with Mexico. 

I believe Mr. Scher has a funda-
mental understanding of both the im-
portance of trade to agriculture gen-
erally and of the complex trade prob-
lems the U.S dairy industry faces re-
garding compliance with existing trade 
agreements. For that reason, I have 
supported the approval of his nomina-

tion. But I expect USTR, with Mr. 
Scher acting as Ambassador, to aggres-
sively pursue the resolution of the crit-
ical issues facing our domestic dairy 
and potato sectors. I will continue to 
work with USTR to resolve these 
issues and will hold Mr. Scher to his 
commitment that USTR will use all ex-
isting tools to ensure compliance with 
existing trade agreements and to pur-
sue greater access for agriculture to 
international markets. 

I continue to have serious reserva-
tions about U.S. efforts to begin new 
trade negotiations until the problems 
with our current bilateral and multi-
lateral agreements are successfully re-
solved. Wisconsin is home to 24,000 
dairy farmers, 140 cheese processing 
plants and many other businesses asso-
ciated with milk production and proc-
essing. Dairy contributes some $4 bil-
lion in income to Wisconsin’s economy 
and provides 130,000 jobs. Wisconsin is 
also the fifth largest potato producing 
state with a large chip and french fry 
processing sector. Overall, Wisconsin 
ranks tenth in the nation in farm num-
bers and ninth nationally with respect 
to market value of agricultural prod-
ucts sold. 

Wisconsin’s farmers and food proc-
essing industry could greatly benefit 
by gaining a greater share of inter-
national markets. However, for that to 
happen, our trade agreements must not 
only be fair, they must be enforceable. 
To date, our trade agreements have not 
only failed to provide significant bene-
fits for many agricultural sectors, in-
cluding dairy, they have placed some 
sectors at a distinct disadvantage. I 
will look at all future trade agreement 
proposals with an eye to these issues 
and make decisions on those proposals 
based, in part, on how they treat Wis-
consin farmers.∑ 
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TRIBUTE TO LEE H. CLARK 

∑ Mr. ABRAHAM. Mr. President, I rise 
today to pay homage to a man of great 
character, commitment, and integrity. 

Lee H. Clark has dedicated his life to 
public service. Beginning at the tender 
age of eighteen, Lee entered the United 
States Navy in 1943 where he served 
honorably for three years. After his 
commitment to the Navy, Lee entered 
college where he threw himself into 
academics, gaining a Master’s degree 
in business from the University of 
Michigan. Following his education, Lee 
returned home and started his own 
business. Soon after, with his company 
flourishing, Lee’s interest in the polit-
ical process was sparked after serving 
as a precinct delegate in 1956. Lee en-
tered into the political realm with the 
same determination and vigor that he 
displayed throughout his entire life 
and four years later ran for Congress. 
Although his bid for office was unsuc-
cessful, Lee’s desire for public service 
was unabated and he began a long, 
meritorious career in service to the 
State of Michigan. 
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